
AVOIDANCE ACTION REPORT

Material Factual 
Disputes as to 
Appropriate Historical 
Range and Ordinary 
Course Methodologies 
Preclude Summary 
Judgment on Both 
Ordinary Course and 
New Value Defenses 
Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by
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Reclamation  
Demands are 
Subordinate to 
Rights of Secured 
Creditors
Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 

A Bi-Annual Report on the Legal 

Developments Affecting Unsecured 

Trade Creditors in Bankruptcy

Reclamation Demands 
are Subordinate to  
Rights of Secured  
Creditors

Third Circuit Rules that 
Physical Possession Is 
Required for 503(b)(9) 
Claims

Critical Vendor Order 
Does Not Necessarily 
Protect Against  
Preference Liability

1
2
3
151 West 46th Street, Fourth Floor
New York, New York 10036
Phone: 212.267.7342  |  Fax: 212.918.3427 

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

info@askllp.com
www.askllp.com

 Winter 2021

AVOIDANCE ACTION REPORT

Material Factual 
Disputes as to 
Appropriate Historical 
Range and Ordinary 
Course Methodologies 
Preclude Summary 
Judgment on Both 
Ordinary Course and 
New Value Defenses 
Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by

A Bi-Annual Report on the
Latest Case Law Relating
to Avoidance Actions and
Other Bankruptcy Issues

Summer 2017

1

2

3

Material Factual Disputes
as to Appropriate
Historical Range and
Ordinary Course
Methodologies Preclude
Summary Judgment on
Both Ordinary Course
and New Value Defenses

Collection Pressure May
Be Analyzed in Context
of Industry Practices;
Factors Who Hold
Title to Merchandize
Sold Under Factored
Invoices Entitled to
New Value Credit

Administrative Expense
Claim Eligible for Setoff
Against Preference
Liability

151 West 46th Street, Fourth Floor
New York, NY 10036
Phone: 212.267.7342  |  Fax: 212.918.3427

info@askllp.com
www.askllp.com

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

1ASK LLP  |

ASK LLP  |  14

UNSECURED TRADE CREDITORS’ RIGHTS JOURNAL

Reclamation  
Demands are 
Subordinate to 
Rights of Secured 
Creditors
Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 

A Bi-Annual Report on the Legal 

Developments Affecting Unsecured 

Trade Creditors in Bankruptcy

Reclamation Demands 
are Subordinate to  
Rights of Secured  
Creditors

Third Circuit Rules that 
Physical Possession Is 
Required for 503(b)(9) 
Claims

Critical Vendor Order 
Does Not Necessarily 
Protect Against  
Preference Liability

1
2
3
151 West 46th Street, Fourth Floor
New York, New York 10036
Phone: 212.267.7342  |  Fax: 212.918.3427 

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

info@askllp.com
www.askllp.com

 Winter 2021

ASK LLP  | 1AVOIDANCE ACTION REPORT

Material Factual 
Disputes as to 
Appropriate Historical 
Range and Ordinary 
Course Methodologies 
Preclude Summary 
Judgment on Both 
Ordinary Course and 
New Value Defenses 
Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by

A Bi-Annual Report on the
Latest Case Law Relating
to Avoidance Actions and
Other Bankruptcy Issues

Summer 2017

1

2

3

Material Factual Disputes
as to Appropriate
Historical Range and
Ordinary Course
Methodologies Preclude
Summary Judgment on
Both Ordinary Course
and New Value Defenses

Collection Pressure May
Be Analyzed in Context
of Industry Practices;
Factors Who Hold
Title to Merchandize
Sold Under Factored
Invoices Entitled to
New Value Credit

Administrative Expense
Claim Eligible for Setoff
Against Preference
Liability

151 West 46th Street, Fourth Floor
New York, NY 10036
Phone: 212.267.7342  |  Fax: 212.918.3427

info@askllp.com
www.askllp.com

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

1ASK LLP  |

ASK LLP  |  14

UNSECURED TRADE CREDITORS’ RIGHTS JOURNAL

Reclamation  
Demands are 
Subordinate to 
Rights of Secured 
Creditors
Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 

A Bi-Annual Report on the Legal 

Developments Affecting Unsecured 

Trade Creditors in Bankruptcy

Reclamation Demands 
are Subordinate to  
Rights of Secured  
Creditors

Third Circuit Rules that 
Physical Possession Is 
Required for 503(b)(9) 
Claims

Critical Vendor Order 
Does Not Necessarily 
Protect Against  
Preference Liability

1
2
3
151 West 46th Street, Fourth Floor
New York, New York 10036
Phone: 212.267.7342  |  Fax: 212.918.3427 

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

info@askllp.com
www.askllp.com

 Winter 2021

AVOIDANCE ACTION REPORT

Material Factual 
Disputes as to 
Appropriate Historical 
Range and Ordinary 
Course Methodologies 
Preclude Summary 
Judgment on Both 
Ordinary Course and 
New Value Defenses 
Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by

A Bi-Annual Report on the
Latest Case Law Relating
to Avoidance Actions and
Other Bankruptcy Issues

Summer 2017

1

2

3

Material Factual Disputes
as to Appropriate
Historical Range and
Ordinary Course
Methodologies Preclude
Summary Judgment on
Both Ordinary Course
and New Value Defenses

Collection Pressure May
Be Analyzed in Context
of Industry Practices;
Factors Who Hold
Title to Merchandize
Sold Under Factored
Invoices Entitled to
New Value Credit

Administrative Expense
Claim Eligible for Setoff
Against Preference
Liability

151 West 46th Street, Fourth Floor
New York, NY 10036
Phone: 212.267.7342  |  Fax: 212.918.3427

info@askllp.com
www.askllp.com

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

1ASK LLP  |

ASK LLP  |  14

UNSECURED TRADE CREDITORS’ RIGHTS JOURNAL

Reclamation  
Demands are 
Subordinate to 
Rights of Secured 
Creditors
Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 

A Bi-Annual Report on the Legal 

Developments Affecting Unsecured 

Trade Creditors in Bankruptcy

Reclamation Demands 
are Subordinate to  
Rights of Secured  
Creditors

Third Circuit Rules that 
Physical Possession Is 
Required for 503(b)(9) 
Claims

Critical Vendor Order 
Does Not Necessarily 
Protect Against  
Preference Liability

1
2
3
151 West 46th Street, Fourth Floor
New York, New York 10036
Phone: 212.267.7342  |  Fax: 212.918.3427 

2600 Eagan Woods Drive, Suite 400
St. Paul, Minnesota 55121
Phone: 651.406.9665  |  Fax: 651.406.9676

info@askllp.com
www.askllp.com

 Winter 2021

Creditor Not Listed  Creditor Not Listed  
on Creditor Matrix on Creditor Matrix 
May File A Late  May File A Late  
Proof of ClaimProof of Claim
In re Vanderpol, 606 B.R. 425  
(Bankr. D. Colo. 2019)

The debtor, Jonathan A. Vanderpool, 
filed for bankruptcy under Chapter 13 
on January 7, 2019. The debtor timely 
filed his schedules and creditor matrix 
as required by Fed. R. Bankr. P. 1007(a)
(1). However, the debtor inadvertent-
ly omitted American Express National 
Bank (“American Express”) from both. 
American Express learned of the debt-
or’s bankruptcy one month after the 
claims bar date expired. American Ex-
press filed a motion to file a late proof 
of claim.  The Chapter 13 trustee op-
posed the motion arguing that none of 
the limited circumstances under which 
a court may exercise its discretion to al-
low a late-filed claim under Bankruptcy 
Rule 3002(c) existed. 

The trustee argued that the plain lan-
guage of Bankruptcy Rule 3002(c)(6)
(A) permitted an extension of the bar 
date only if the court found that “the 
notice was insufficient under the cir-
cumstances to give the creditor a rea-
sonable time to file a proof of claim be-
cause the debtor failed to timely file the 
list of creditors’ names and addresses 
required by Rule 1007(a).” The trust-
ee pointed out that the plain language 
of the rule did not permit a late claim 
if the list of creditors was timely filed 
but the affected creditor was omitted. 
American Express argued that due pro-

cess requires that a creditor receive 
proper notice of the bar date and the 
burden of establishing that a creditor 
received appropriate notice rests with 
the debtor. 

The court sided with American Ex-
press.  The court reasoned that if the 
only time a creditor is allowed to file a 
late claim is when the debtor failed to 
file the full creditor matrix, as implied 
by Rule 1007, there would be a con-
flict between the bankruptcy code and 
the bankruptcy rules.  Under 11 U.S.C. 
§ 521(i)(2), if the debtor fails to file 
the creditor matrix or other necessary 
schedules and statements “within 45 
days after the date of the filing of the 
petition, the case shall be automatical-
ly dismissed effective on the 46th day 
the date of the filing of the petition.” 
Under Fed. R. Bankr. P. 3002(c), how-
ever, the deadline for filing of a proof 
of claim in chapter 7, 12, or 13 case is 
seventy days after the filing of a volun-
tary petition. Thus, the Court conclud-
ed that Bankruptcy Rule 3002(c)(6)(A) 
must be referring to the allowance of a 
late filed claim even where the debtor 
timely filed its creditor matrix under 
rule 1007, otherwise Rule 3002(c)(6)
(A) would be moot as the case would 
have already been automatically dis-
missed.  

COMMENTARY

The Vanderpol decision underscores that 
the omission of a creditor from the cred-
itor matrix, even inadvertently, may give 
rise to the allowance of late-filed claims. 
Debtors should be careful to provide prop-
er notice to all creditors because the fail-
ure to do so may give rise to complications 
later on in the proceeding. 
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Material Factual 
Disputes as to 
Appropriate Historical 
Range and Ordinary 
Course Methodologies 
Preclude Summary 
Judgment on Both 
Ordinary Course and 
New Value Defenses 
Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by
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Reclamation  
Demands are 
Subordinate to 
Rights of Secured 
Creditors
Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 
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bankruptcy. Under the Uniform Com-
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make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
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Bankruptcy Court Bankruptcy Court 
Defers to Debtors’ Defers to Debtors’ 
Business Judgement  Business Judgement  
To Pay Critical  To Pay Critical  
VendorsVendors
In re Windstream Holdings Inc.,  
614 B.R. 441 (S.D.N.Y. 2020)

Windstream Holdings, Inc. (“Wind-
stream”), a broadband service provid-
er, filed for bankruptcy under Chapter 
11 of the bankruptcy Code on February 
25, 2019. Immediately after filing the 
bankruptcy petition, the debtor filed a 
critical vendor motion (“Critical Ven-
dor Motion”) seeking to pay certain 
critical vendors up to $2 million. The 
Critical Vendor Motion did not identi-
fy any vendors that might potentially 
qualify as critical vendors. GLM DFW, 
Inc. (“GLM”), an unsecured creditor, 
objected to the motion on the follow-
ing bases: (1) the court cannot delegate 
its judicial function to Windstream to 
determine who is a critical vendor; (2) 
Windstream should not be allowed to 
keep the list of critical vendors confi-
dential as it does not qualify as “trade 
secret or confidential research, devel-
opment, or commercial information” 
under 11 U.S.C. § 107, and (3) Wind-
stream failed to apply the correct legal 
standard, namely, that the vendor in 
question would cease doing business 
with the debtor and that the debtor 
could not find a viable replacement. 
The bankruptcy court ruled in favor of 
Windstream and GLM appealed.  

The District Court for the Southern Dis-
trict of New York affirmed the Bank-

ruptcy Court.  First, the court pointed 
out that bankruptcy courts routinely 
rely on debtors’ representations and 
business judgment in allowing critical 
vendor payments. The court also not-
ed that the bankruptcy court’s supervi-
sion of each individual critical vendor 
designation is impractical and unnec-
essary given the oversight of the U.S. 
Trustee and the creditors’ committee. 
Second, the court noted that Section 
107 provides that “a paper filed in a 
case under this title and the docket of a 
bankruptcy court are public records.” 
Since Windstream never filed the list 
of critical vendors, Section 107 did not 
apply. Moreover, the court pointed out 
that even if Windstream was required 
to file the list of critical vendors, the 
redaction of the names of critical ven-
dors would have been a proper appli-
cation of the “commercial informa-
tion” exception of Section 107 of the 
Bankruptcy Code. Finally, the court 
noted that a bankruptcy court may au-
thorize payment of prepetition claims 
postpetition pursuant to 11 U.S.C. § 
363(b) and 105(a) and that the “doc-
trine of necessity” does not require a 
critical vendor’s formal refusal to pro-
vide services prior to payment to such 
critical vendor. 

COMMENTARY

Windstream serves as a reminder that 
even though debtors have to obtain the 
bankruptcy court’s permission to pay 
critical vendors, the bankruptcy court 
relies on debtors to ultimately decide 
which creditors get paid under the crit-
ical vendor order. Creditors’ challenges 
to such motions face an uphill battle. 

Reclamation Claim is Reclamation Claim is 
Subordinate to a DIP Subordinate to a DIP 
Lender’s LienLender’s Lien
In re hhgregg, Inc.,  
949 F.3d 1039 (7th Cir. 2020)

On March 6, 2017, hhgregg, Inc. (“hh-
gregg”), an appliance retailer, filed for 
bankruptcy under Chapter 11 of the 
Bankruptcy Code. As of the petition 
date, hhgregg owed Wells Fargo Bank, 
National Association (“Wells Fargo”) at 
least $66 million under the prepetition 
credit facility, which gave Wells Fargo 
a first-priority, floating lien on nearly 
all of hhgregg’s assets, including exist-
ing and after-acquired inventory and 
its proceeds. After the petition date hh-
gregg entered into an agreement with 
Wells Fargo to obtain debtor-in-posses-
sion (“DIP”) financing which was sim-
ilar in form and function to the prepe-
tition credit facility and also gave Wells 
Fargo a first-priority security interest 
on substantially all of hhgregg’s assets, 
including existing and after-acquired 
inventory and its proceeds. Three days 
after the court entered an interim order 
approving the DIP financing, Whirl-
pool Corporation (“Whirlpool”) sent 
hhgregg a reclamation demand seeking 
the return of $16.3 million of unpaid 
inventory delivered to hhgregg in the 
45-day period before the petition date. 
Wells Fargo opposed the return of the 
goods in question, arguing that it had 
a first priority lien on the goods under 
the interim DIP financing order.  The 
bankruptcy judge ruled in favor of 
Wells Fargo, which the district court 
affirmed. Whirlpool appealed to the 
Seventh Circuit.
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Stanziale v. Superior Technical Re-
sources, Inc. (Powerwave Technolo-
gies, Inc.), 2017 WL 1373252 (Bankr.
D. Del. April 13, 2017)

In Stanziale v. Superior Technical Re-
sources, Inc., the chapter 7 trustee for

Powerwave Technologies commenced

an action against SuperiorTechnical Re-

sources to recover, among other things,

certain alleged preferential transfers

pursuant to section 547 of the Bank-

ruptcy Code.  Section 547 of the Bank-

ruptcy Code allows a trustee or debtor

in possession to avoid a transfer made

by a debtor while insolvent to or for

the benefit of a creditor on account of

an antecedent debt within 90 days (or

one year in the case of an “insider”) of

the petition date, where such transfer

enables the creditor to receive more

than it would have received in a chapter

7 liquidation. The defendant did not

dispute that the trustee made his prima
facie case but sought summary judg-

ment with respect to its two asserted

affirmative defenses, ordinary course

of business and subsequent new value

under section 547(c)(2) and (4) of the

Bankruptcy Code. The court denied

the relief sought in the motion in its

entirety.

In this case, the debtor filed a vol-

untary petition for relief under chapter

11 of the Bankruptcy Code on January

28, 2013 and sought to convert its case

to chapter 7 shortly thereafter.  Upon

conversion, the trustee was appointed

to administer the chapter 7 proceed-

ing. Prior to the bankruptcy filing,

defendant provided the debtor with

temporary contract personnel pursu-

ant to an agreement entered into on

September 12, 2008 and renewed on an 

annual basis.  During the course of their

relationship, defendant sent invoices

to the debtor and required payment

within 45 days from the invoice date.

The debtor typically paid multiple in-

voices with each payment, which were

made via wire transfer.  Occasionally,

when payments were late, defendant

followed up by email on the status

of outstanding payments.  During the

preference period, in November 2012,

defendant’s employees corresponded

concerning the need to reduce the

debtor’s $200,000 aging balance.  On

December 7, 2012, defendant notified

the debtor that its payment terms were

changed from net 45 to net 7.  Defen-

dant further informed the debtor that

it considered the debtor’s account high

risk and demanded payment in full by
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Whirlpool Corp. v. hhgregg, Inc. (In re 
hhgregg, Inc.), 578 B.R. 814 (Bankr. 
S.D. Ind. 2017)

Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 
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Reclamation demands are, in theory,
a powerful way for unsecured trade 
creditors to protect their interests in 
bankruptcy. Under the Uniform Com-
mercial Code, sellers on credit may 
make a written demand to “reclaim” 
the goods within 10 days of the buyer 
receiving them. Section 546(c) of the 
Bankruptcy Code provides friendlier 
timelines for creditors—allowing writ-
ten demands within 20 days of a bank-
ruptcy filing for the return of goods 
received within 45 days of the petition 
date. Once the creditor issues a written 
demand, the goods are subject to the 
creditor’s right to reclaim them. On the 
surface, reclamation claims are one of 
the most formidable tools an unse-
cured creditor has in bankruptcy.

However, Bankruptcy Code section 

546(c) also makes clear that reclama-
tion claims are “subject to the prior 
rights of a holder of a security interest 
in such goods or the proceeds there-
of.” In the hhgregg, Inc. bankruptcy, 
Whirlpool Corporation found this out 
the hard way. In that case, Whirlpool 
submitted a written demand to hh-
gregg seeking to reclaim all goods the 
debtor received in the 45 days prior to 
the bankruptcy. Whirlpool delivered 
the written reclamation demand to hh-
gregg only five days after the petition 
date, but by that time, hhgregg already 
received court approval for a DIP 
loan. Whirlpool later sued to enforce 
these rights. Wells Fargo, serving as 
the administrative agent and primary 
DIP lender, interceded in the adver-
sary proceeding and filed a motion for 
summary judgment.

Whirlpool argued that the UCC gov-
erned the priority of its reclamation 
demand rather than the Bankruptcy 
Code and that the UCC required a 
prior secured party to be a “good faith 
purchaser” as defined by the UCC. 
Whirlpool asserted that Wells Fargo 
was not a “good faith purchaser”  
because it lent to hhgregg knowing 
the company was insolvent. Wells Far-
go argued that section 546 of the 
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Whirlpool claimed that its reclamation 
right existed as of the petition date, prior 
to the entry of the interim DIP financing 
order, even though it did not formally is-
sue the reclamation demand to hhgregg 
until after the court entered the interim 
DIP financing order. Therefore, Whirl-
pool argued that its reclamation right 
superseded Wells Fargo’s DIP financing 
lien. Wells Fargo argued that reclama-
tion demands were not self-executing 
and had to be made in writing under 11 
U.S.C. § 546(c). Wells Fargo also argued 
that there was never a point in time that 
it did not have a first lien on the goods 
in question because the creation of their 
post-petition liens under the interim DIP 
financing order occurred simultaneous 
to the extinction of its prepetition liens.  

The Seventh Circuit affirmed the lower 
court’s decision for the two reasons cit-
ed by Wells Fargo. First, the court noted 
that a reclamation right is not a security 
interest and it is not self-executing either 
within or outside bankruptcy. Thus, ab-
sent a timely written demand, the seller 
has no reclamation right under § 546(c)
(1). The court held that Whirlpool’s 
reclamation demand came after the in-
terim DIP financing order and was not 
“in effect” on the petition date. Second, 
assuming that the reclamation right was 
in existence before the written demand, 
the Seventh Circuit held that Whirlpool’s 
reclamation claim did not spring into 
first position when Wells’ Fargo’s prep-
etition lien was extinguished in the fi-
nal roll-up because there was no gap in 
the Wells Fargo lien chain; Whirlpool’s 
goods were continuously encumbered 
by Wells Fargo’s liens. 

COMMENTARY

In re hhgregg emphasizes that a recla-
mation right arises only upon delivery of 
a reclamation demand. Thus, although 
Bankruptcy Code section 546(c) provides 
20 days to file a reclamation demand, 
creditors would be wise to file such de-
mand right away.  While reclamation 
rights will usually be subordinate to the 
lender’s liens, as was the case in hhgregg, 
there are circumstances where the recla-
mation demand becomes a valuable ne-
gotiating tool.   But in order to have such 
leverage, the demand must be timely and 
properly made.

Critical Vendors Are Critical Vendors Are 
Not Insulated From Not Insulated From 
Preference ActionsPreference Actions
In re Maxus Energy Corp., et al.,  

615 B.R. 62 (Bankr. D. Del. 2020)

Tierra Solutions, Inc. (“Tierra”), an 
environmental remediation compa-
ny, along with its affiliates filed for 
bankruptcy under Chapter 11 of the 
Bankruptcy Code. The court appointed 
Joseph J. Farnan Jr. as the liquidating 
trustee. The trustee filed a complaint 
against Vista Analytical Laboratory, 
Inc. (“Vista”), an environmental lab-
oratory operator, to avoid and recover 
$217,410 paid to Vista within ninety 
days prior to the petition date. Vista filed 
for summary judgment arguing that 
the trustee could not avoid the transfers 
because it was a critical vendor, and if 
it were not paid the $217,410 in the 
preference period, the debtor would 
have paid that amount under the crit-
ical vendor order.  Thus, Vista argued 
that it did not receive “more than such 

creditor would receive if … the transfer 
had not been made” as required by § 
547(b)(5) of the Bankruptcy Code. The 
trustee argued that the critical vendor or-
der did not shield Vista from avoidance 
actions as it was questionable whether 
Vista’s pre-petition general unsecured 
claim would have been paid in full under 
the critical vendor order.  

The court sided with the trustee and 
denied the summary judgment motion 
stating that there was a genuine issue of 
material fact whether Vista would have 
actually been paid the $217,410 under 
the critical vendor order. The court noted 
that Vista and Tierra never entered into 
a separate trade agreement pursuant to 
the critical vendor order to legally bind 
Tierra to pay Vista its pre-petition claim 
in exchange for Vista’s post-petition ser-
vices. The court also noted that the au-
thority granted to the debtors under the 
critical vendor order was discretionary 
and the debtors were not required to pay 
Vista. It was therefore entirely plausible 
that, in fact, Tierra would not have paid 
Vista the additional $217,410 received 
during the preference period. 

COMMENTARY

In re Maxus Energy emphasizes that a crit-
ical vendor who received a payment under 
a critical vendor order is not absolutely 
shielded from a preference action. Critical 
vendors who wish to be shielded from pref-
erence actions should enter into a separate 
trade agreement to legally bind debtors to 
pay all of the vendors’ pre-petition claims 
and specifically seek a preference waiver 
as part of such agreement.


